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First of all - well done! If you're reading this, it means that you are among a
select few who are still seeking to forge a successful path through the world of
business, despite the fact that we're all on the abyss. Apparently.

Yes, according to all news reports (at any given day on any given
channel/newspaper stand) we are all going to drown in a greedy commercial pit
of despair. Probably tomorrow. It's no good trying to be chipper, we are all
doomed and cheering up is just not British.

Despite the imminent commercial Armageddon, one of the good things we can
say at WG Commercial, is that FRANCHISING is one area of business which is
still very healthy.

The phrase of the moment in the franchise industry seems to be ‘Recession-
Proof Marketplace’. Now, while we might steer clear of the word ‘proof’ (we are
lawyers, after all) we do know that many franchises are actively using the credit
crunch to market their systems as being ‘Recession-Proof’. Franchises such as
Snack-in-the-Box which sells its Cadbury brand product range to employees.

Their comment? “It's only a 60 pence decision — an impulse buy — its not going
to break the bank, and that gives us a recession-proof market place.”

IN WHICH WE CONSIDER:

But is Franchising truly recession proof?

ARMAGEDDON

WHETHER FRANCHISING It is not all doom and gloom out there. Franchising is one industry which seems
IS RECESSION PROOF? to be prospering in the recession. According to Franchising Development
RESTRICTIVE Services (FDS) Founder and Chairman Professor Roy Seaman CFE:
COVENANTS

“With thousands of people throughout the UK being made redundant and more
facing the prospect of losing their livelihoods, many of those fortunate enough to
receive redundancy payments or have capital available for investment are
expected to give very serious consideration to entering self-employment by
purchasing a franchise.”

GAGGING CLAUSES

FDS report that since December 2008 there has been an incredible 100%
increase in the number of people registering their interest in taking a franchise.
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Emily Frampton explains that “Many prospective franchisees are choosing to get
into franchising as they are disillusioned with the lack of secure employment out
there. Franchising offers them the ability to run their own business supported
- Franchisees by the security that comes from operating within a large established network with

Clare Sheerin (Director) 02380 717467 a recognised brand.”

- Franchisors
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- Franchise Re-sales With banks now playing it safe, the ‘tried and tested model’ of an established

and successful franchise is a more appealing lending prospect, contributing to
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franchising’s current success. Catherine Haynes, head
of the HSBC franchise department in her December
newsletter wrote that the UK franchise industry is likely
to fare better than conventional small business new start
ups in these difficult times.

The failure rate for franchises is much lower than for
stand alone start-ups and 93% of franchisees are
running a profitable business.

“All of this means that the risk of lending to a franchisee
is lower than for a conventional SME and therefore

applications for finance will be looked at more
favourably.”
Knowing in which franchise to invest during the

economic downturn is key. There are over 1,250
franchise brands representing 200 business categories
in the UK so there is a vast amount of choice. Fast food
franchises such as McDonalds and KFC continue to do
well, as people turn to cheaper restaurant outlets
because of the credit crunch. The hairdressing and
beauty industry is largely unaffected due to people still
seeking the ‘feel good factor’ and with houses being
renovated rather than sold, franchises such the Garage
Conversion Company have seen their business
boosted.

Franchising is not wholly recession-proof, however it is
resilient and therefore it is no surprise that over the last
30 years franchising has continued to ride out economic
turmoil that has caused many less-resilient businesses
to fail.

Hot off the press...Court of Appeal decision in
Chipsaway International Ltd v Errol Kerr
Chipsaway had a drafting error in the restrictive

covenant in their franchise agreement.

The trial judge interpreted this narrowly to mean that
former franchisee Mr Kerr, was only restrained from
engaging ina competitive business post
termination, once the franchisor had appointed a new
replacement franchisee in the territory.

Chipsaway appealed and the Court of Appeal has
reversed the decision. It was recognised that on a literal
interpretation the restriction made no sense and the trial
judge's decision did not achieve a sensible commercial
purpose. The restrictive covenant should be interpreted
as restraining Mr Kerr from engaging in any business
competitive with the Chipsaway service provided by and
pursuant to the franchise agreement, within the territory,
at the time of termination.

Restrictive covenants are important for the protection of
a franchisor's goodwill and whilst the case does not
provide new law, it does however highlight the
importance of careful drafting of restrictive covenants
within a franchise agreement.

Technical Note: Gagging clauses

The BFA guidance is clear — no BFA member may
issue a franchise agreement containing a ‘gagging
clause’ explicitly or implicitly restricting or forbidding a
franchisee from communicating freely with the BFA in
relation to matters of dispute, complaint, ethical
behaviour of BFA membership rules. Failure to comply
will be treated as a breach of membership rules.

Next time: Minimum performance targets
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